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Wills versus Trusts 

By Shelley Thompson Burns Figa & Will, P.C. 

I. Introduction 

When your clients are creating their estate plans, there are many considerations they will 
take into account. Among them is whether they will need a will or a trust. A simple will is a short 
document that states to whom your assets will be distributed when you pass. Trusts also state to 
whom your assets will be distributed, but include additional features that allow you to further 
control the manner in which your assets are distributed. The learning objectives of this class are 
for you to walk away understanding the differences between a will and a trust as they may apply 
to your clients, and also the different types of trusts your clients may need to choose between. 
Your clients should always use an experienced estate planning attorney to help them make this 
decision and complete their estate plan.   

II. Simple Wills 

A simple will is a short and simple estate-planning document that states to whom your 
assets will be distributed upon your passing. Your will names the person you wish to administer 
your estate, known as a personal representative or executor. For example, you may provide in 
your will that all of your assets will go to your spouse, and if he or she is not living, then equally 
to your children. You may also state that your spouse will be your personal representative, and if 
he or she is not living, then your brother.  

While a will has the benefit or being short, simple, and effective in distributing your 
assets, it also has some limitations. Once you pass, your assets are distributed to your 
beneficiaries all at once. This means that you cannot substantially control when your 
beneficiaries will receive their distributions. Typically, a will is also subject to probate. Probate 
is the legal process for administering an estate. It requires that your personal representative file 
papers with the court to obtain permission to administer your estate and make distributions to 
your beneficiaries. Keep in mind, however, if your assets are jointly owned for example with 
your spouse, probate will not be necessary until both of you are deceased.  

III. Trusts  

A.  What a trust can do 

A trust is more complex and gives you additional control over the distribution of your 
assets. A trust states to whom your assets will be distributed and names the person you wish to 
manage your trust. In a trust, this person is known as a trustee. Additionally, trusts may include 
“strings attached,” allowing you to control when your beneficiaries will receive your trust assets. 
For example, if you have a large estate, you may wish for the assets to be held for your child for 
his or her lifetime, giving your trustee the discretion to determine when and for what purposes to 
distribute the trust assets to children. Trusts like that also provide the benefit of creditor 
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protection for those children, after you are deceased, for the lifetime of the trust. This means that 
if your assets are held in trust by an independent trustee, your beneficiaries’ creditors cannot go 
after the trust’s assets. For this reason, the event of your child’s divorce, the trust appreciation is 
more likely to be considered a separate asset rather than a marital asset.  

While a trust has the benefit of giving you more control over distributions, this benefit 
also creates some disadvantages. Trusts are longer and more complex documents and require 
additional costs and administration after you pass.  

B. Living Trust vs. Will with a Testamentary Trust 
 

i. If you think you need a trust, then you may be asked to consider whether 
you want a living trust or a will with a testamentary trust.  A living trust is 
a trust you create now and transfer all of your assets into during your 
lifetime. A living trust has all of the benefits and disadvantages discussed 
above and also allows your estate to avoid probate. However, in order to 
avoid probate, your trust must be fully funded before you pass. This 
requires that you re-title certain assets into the name of your living trust 
during your lifetime. For example, you may have to change the name of 
on your savings account to the name of your living trust. Your role as a 
financial advisor is to confer with the estate planning attorney and help 
your client pre-fill the paperwork to name their trust as a beneficiary 
where appropriate.   
 

ii. A will with a testamentary trust, on the other hand, is a will that contains a 
trust that becomes effective only upon your passing. A testamentary trust 
carries same benefits described above, like allowing “strings attached” and 
creditor protection for your beneficiaries, but it does not allow your estate 
to avoid probate.  You can help your client name either kind of trust as a 
beneficiary on life insurance.   

  



3 
 

 

IV. Conclusion 

The below chart summarizes the features we will have discussed with respect to each 
instrument.  Your client visiting an attorney in person (or by a Zoom meeting these days!) is the 
best way for them and the attorney to decide which one is right for them and to create their estate 
plan.  A good attorney can add value to your client relationships by helping them decide whether 
they need a will or a trust, working with you to complete their beneficiary designations, and 
ultimately helping your client take the steps needed to finally complete their estate plan, an 
important task in their work with you! 
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